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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 
 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  PROMEDICA HEALTH SYSTEMS, INC. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS  
FILED BY:  PROMEDICA EMPLOYMENT SERVICES, LLC 
*TENTATIVE RULING:* 
 

Defendant Promedica Employment Services LLC’s motion to compel arbitration and to stay 

this action pending completion of arbitration is denied.  

Defendants Promedica Health System, Inc., Manor Care of Walnut Creek, LLC dba Promedica 

Skilled Nursing and Rehabilitation, and Melissa Katz brought an identical motion to compel arbitration 

which was denied on October 19, 2022.  

The instant motion is denied for the same reasons. A court must resolve any challenge that an 

agreement to arbitrate was never formed, even in the presence of a delegation clause. Defendant 

does not meet its burden to show that an enforceable arbitration agreement exists. No evidence is 

presented to conclude that Lisa Carlon had actual or ostensible authority to bind Genevieve Carlon to 

an arbitration agreement and waiver of her right to a jury trial. Lisa Carlon signed the arbitration 

agreement in a representative capacity and is not bound to arbitrate her individual claim. The court 

need not and does not reach plaintiffs’ alternate arguments that the arbitration agreement is 
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unconscionable or that the court should decline to enforce the agreement pursuant to CCP section 

1281.2(c) due to the danger of inconsistent rulings. 

In its reply, Defendant requests a continuance and leave to conduct arbitration-related 

discovery. A reply brief is not the appropriate place to request new relief. Further, Defendant could 

have moved for a continuance earlier or for an order shortening time to conduct expedited discovery 

but did not. The court will therefore exercise its discretion to deny Defendant’s request. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-01159 
CASE NAME:  GENEVIEVE CARLON  VS.  PROMEDICA HEALTH SYSTEMS, INC. 
MOTION TO COMPEL ARBITRATION 
FILED BY:  HCR MANORCARE SERVICES, LLC 
*TENTATIVE RULING:* 
 

Defendant HCR Manor Care, LLC’s motion to compel arbitration and to stay this action 

pending completion of arbitration is denied.  

Defendants Promedica Health System, Inc., Manor Care of Walnut Creek, LLC dba Promedica 

Skilled Nursing and Rehabilitation, and Melissa Katz brought an identical motion to compel arbitration 

which was denied on October 19, 2022.  

The instant motion is denied for the same reasons. A court must resolve any challenge that an 

agreement to arbitrate was never formed, even in the presence of a delegation clause. Defendant 

does not meet its burden to show that an enforceable arbitration agreement exists. No evidence is 

presented to conclude that Lisa Carlon had actual or ostensible authority to bind Genevieve Carlon to 

an arbitration agreement and waiver of her right to a jury trial. Lisa Carlon signed the arbitration 

agreement in a representative capacity and is not bound to arbitrate her individual claim. The court 

need not and does not reach plaintiffs’ alternate arguments that the arbitration agreement is 

unconscionable or that the court should decline to enforce the agreement pursuant to CCP section 

1281.2(c) due to the danger of inconsistent rulings. 

In its reply, Defendant requests a continuance and leave to conduct arbitration-related 

discovery. A reply brief is not the appropriate place to request new relief. Further, Defendant could 

have moved for a continuance earlier or for an order shortening time to conduct expedited discovery 

but did not. The court will therefore exercise its discretion to deny Defendant’s request. 
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3. 9:00 AM CASE NUMBER:  MSC20-00697 
CASE NAME:  REDDING  VS.  BOGUESS 
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT  
FILED BY:  REDDING NORTH SENIOR LIVING LLC 
*TENTATIVE RULING:* 
RECOMMENDATION  

 Plaintiffs Redding North Senior Living LLC and Redding West Living LLC’s Motion to Amend 

the Complaint is granted.  

Plaintiffs shall file and serve the amended complaint on or before November 28, 2022. 

Background 

 Plaintiffs Redding North Senior Living LLC and Redding West Senior Living LLC (together 

“Senior Living) bring this breach of contract action.  In early 2017, Senior Living was approached by 

Defendant Nuance Energy Group with a proposal to install solar power systems for Plaintiffs’ four 

buildings. Defendant Brian Boguess is the Principal and Owner of Nuance. 

  

   Plaintiffs entered into the Agriculture & Commercial Installation and Limited Warranty 

Agreements with Nuance on September 22, 2017.  The Agreements called for four milestone 

payments.  Although Plaintiffs made three of the four installment payments totaling $1,388,070.65, 

Nuance failed to commence construction. Plaintiffs filed this action for breach of contract, fraud, 

rescission, money had and received, and negligence. 

Motion 

   Pursuant to Code of Civil Procedure §§ 473(a)(1), 576, and 426.50, Plaintiffs bring this 

motion for leave to amend the complaint.  Plaintiffs request leave of Court to make the following 

amendments to the complaint: (1) add Defendant Brian Boguess (hereinafter “Boguess”) to the 

general allegations and causes of actions; (2) remove Nuance Energy Group, Inc. as a defendant; 

(3) and include additional causes of actions for negligent misrepresentation, alter ego, and promise 

made without intention to perform against Boguess. Plaintiffs maintain the amendments are 

necessary and proper. 

  Nuance Energy Group, Inc. filed a voluntary Chapter 11 Bankruptcy petition and obtained a 

Chapter11 Plan of Recognition (the “Plan”) effective June 1, 2021. On December 7, 2021, as a result of 

the Plan, Plaintiffs dismissed Nuance Energy Group, Inc. with prejudice. 

 After meeting and conferring with the Discovery Facilitator, Defendant Boguess produced 

documents which Plaintiffs claim support the allegations that there existed such a unity of interest 

and ownership between Boguess and Nuance that the individuality and separateness of Nuance and 
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Boguess ceased to exist. Defendants produced the documents on May 19, 2022. Plaintiffs asserts the 

documents support the allegation that all business operations of Nuance were under the sole and 

direct control of Boguess. 

 The original complaint failed to properly plead an alter ego cause of action, which became 

apparent after Defendants provided discovery.  In light of the new facts and Nuance’s bankruptcy, 

Plaintiffs argue it became necessary to add Boguess to the general allegations and to remove Nuance 

as a defendant. Plaintiffs argue that recognizing Boguess and Nuance as separate entities would not 

promote justice and permits Boguess to insulate himself from personal liability.   

 Plaintiffs argue there is no prejudice to any party by allowing this amendment.  There is no 

trial date.  Here, important causes of action were omitted when the original complaint was filed by 

Plaintiffs’ prior counsel.  Plaintiffs argue the new causes of action stem from the exact same 

allegations and facts asserted in the original complaint. Discovery has already been conducted that 

pertains to the same foundation as the new causes of action imply.  Furthermore, discovery is still 

open. Depositions have not been taken. 

 Plaintiffs submit the declaration of Counsel Aria Ashaolu, and asserts the declaration meets 

the requirements of Cal. Rules of Court, Rule 3.1324(b). Plaintiffs attach a copy of the proposed First 

Amended Complaint. 

Opposition 

Defendants oppose the motion on the grounds Plaintiffs’ motion is procedurally and 

substantively defective.  First, Defendants argue Plaintiffs failed to bring the motion in a timely 

fashion.   Here, Defendant Brian Boguess was named in the complaint filed over two and a half years 

ago.  In the moving papers, Plaintiffs allege that an amended complaint is necessary based on the 

facts brought to light during discovery provided by Defendants in May 2022; however, that was over 

six months prior to Plaintiffs filing this motion.  Defendants argue Plaintiffs have not offered any 

explanation for the delay in bringing this motion.  Plaintiffs also failed to explain why they did not 

name Boguess in all causes of action at the time Plaintiffs filed the original complaint.  Defendants 

assert Plaintiffs only seek to name Boguess now because of Nuance’s bankruptcy. 

Defendants maintain the delay is prejudicial and is ground for denial. According to 

Defendants, Plaintiffs’ delay will result in prejudice to Boguess in the form of potential loss of 

evidence, an increased burden of discovery and added costs of preparation. (Magpali v. Farmers 

Group, Inc. (1996) 48 Cal.App.4th 471, 486-488.)  The court may deny if the delay has prejudiced the 

opposing party.  (Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 490.) 

Secondly, Defendants argue the motion is procedurally defective in that it failed to comply 

with California Rules of Court, Rule 3.1324(b).  Rule 3.1324 requires a separate declaration that 

specifies:   
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(1) The effect of the amendment; 

(2) Why the amendment is necessary and proper; 

(3) When the facts giving rise to the amended allegations were discovered; and 

(4) The reasons why the request for amendment was not made earlier. 

Here, Plaintiffs submitted the declaration of Attorney Aria Ashaolu.  Defendants contend 

Ashaolu’s declaration failed to state the complete effect of the amendments. For example, Plaintiffs’ 

proposed amended complaint adds Boguess to all the original causes of action, which the declaration 

does not disclose. Also, the declaration fails to adequately describe what amendments have been 

made to the general allegations.  Defendants maintain substantial revisions were made throughout 

general allegations, but Plaintiffs do not identify by page, paragraph, or line where the amendments 

were made. Defendants argue it is not incumbent on them to compare the original and proposed 

amended complaints.  Rule 3.1324(a) requires the motion to: “State what allegations are proposed 

to be added to the previous pleading, if any, and where, by page, paragraph, and line number, the 

additional allegations are located.” Plaintiffs’ motion failed to do so.  

Next, Defendants argue the motion is substantively defective because the proposed 

amendments fail to state valid causes of action.  A motion to amend may be denied where a 

proposed amendment failed to state facts sufficient to constitute a cause of action. (Cal. Casualty 

Gen. Ins. Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280, disapproved on other grounds in 

Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 Cal.4th 390, 393.)   

First, Plaintiffs proposed adding a cause of action for alter ego. “A claim based upon an alter 

ego theory is not itself a claim for substantive relief. [Citation.]  It is a procedural device by which 

courts will disregard the corporate entity in order to hold the alter ego individual liable on the 

obligations of the corporation.” (Leek v. Cooper (2011) 194 Cal.App.4th 399, 418-419.) 

  Secondly, Defendants argue Plaintiffs’ proposed cause of action for promise made without 

intent to perform is duplicative of Plaintiffs’ fraud cause of action.  “‘Promissory fraud’ is a subspecies 

of the action for fraud and deceit.”  (Behnke v. State Farm General Ins. Co. (2011) 196 Cal.App.4th 

1443, 1453.) Defendants argue the promissory fraud cause of action is not an independent, stand-

alone cause of action. 

Finally, Defendants argue the proposed negligence and negligent misrepresentation causes of 

action are time barred and duplicative.  Defendants argue the proposed amended complaint is vague 

as to when the negligent conduct occurred, but it appears to be in early 2019. Over three years have 

elapsed since the negligent conduct, which is beyond the statute of limitations set forth in CCP §§ 

335.1 and 338.  

 Additionally, Defendants argue the negligence claims are duplicative of the breach of 

contract claims. “A person may not ordinarily recover in tort for the breach of duties that merely 

restate contractual obligations.”  (Aas v. Superior Court (2000) 24 Cal.4th 627, 643.) Defendants argue 
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Plaintiffs negligence cause of action is, in reality, a “negligent” breach of a contract cause of action. 

Reply 

In response, Plaintiffs argue Defendants have not stated sufficient legal grounds for the Court 

to not exercise its liberal discretion in granting the motion.  Defendants have not asserted any facts 

that Plaintiffs’ motion would prejudice Boguess in any way.  There is no trial date set and the case is 

not approaching the five-year statutory cutoff to bring a case to trial. “[W]here there is no prejudice 

to the adverse party, it may be an abuse of discretion to deny leave to amend.”  (Fair v. 

Bakhtiari (2011) 195 Cal.App.4th 1135, 1147.)  

Here, Plaintiffs note that Defendants have been on notice of the purported ground for the 

proposed amendment for six months. Plaintiffs submitted the proposed FAC on June 16, 2022, and 

Defendants refused to stipulate to its filing. This motion was filed on June 27, 2022. Any delay in 

hearing was caused by Defendants.  

Moreover, Plaintiffs argue that had Defendants been timely and compliant in their responses 

to discovery, the motion could have been filed sooner. Also, Plaintiffs point out the case was stayed 

for several months as a result of Defendant Nuance’s bankruptcy.   “If the motion to amend is timely 

made and the granting of the motion will not prejudice the opposing party, it is error to refuse 

permission to amend and where the refusal also results in a party being deprived of the right to assert 

a meritorious cause of action or a meritorious defense, it is not only error but an abuse of discretion.” 

Morgan v. Superior Court (1959) 172 Cal.App.2d 527, 530.)  Even if there had been a delay in seeking 

leave to amend, it is an abuse of discretion to deny leave if the opposing party has not 

been prejudiced or misled.  (Higgins v. Del Faro (1981) 123 CA3d 558, 564-565.)   

As to Defendants’ attack on the proposed causes of action, Plaintiffs argue the attacks are 

premature.  Even if the Court considers the attacks, Plaintiffs maintain the causes of action are 

adequately pled.  As to the alter ego cause of action, Plaintiffs assert the original complaint failed to 

properly plead an alter ego cause of action, which only became apparent after receipt of discovery.  

Plaintiffs argue any defects can be handled during the meet and confer process. 

 As to the cause of action for promise made without intent to perform, Plaintiffs argue it is not 

duplicative of their fraud cause of action.  Plaintiffs argue that deceit and fraud are defined separately 

in the Civil Code. Fraud is defined is Civil Code §1572, whereas liability for deceit is stated in Civil Code 

§ 1710(4).  Promise made with intent to perform is form of deceit. Defendants offered no legal basis 

for their assertion the claims are duplicative. 

 As to the negligence causes action, Plaintiffs argue they are not time barred and relate back 

to the original complaint.  The proposed causes of action are based on the same set of operative facts 

previously alleged in the original complaint.  Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 

1157, 1199-1200.) The amendment revises the cause of action name Boguess and remove Nuance.   
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 As to Defendants’ argument that the negligence causes of action are duplicative of the 

breach of contract claims, Plaintiffs argue Defendants failed to identify how the causes of action are 

duplicative.   

 As to compliance with CRC, Rule 3.1324, Plaintiffs argue counsel’s declaration adequately 

describes the amendments and a copy of the proposed FAC is attached.  Plaintiffs maintain the 

motion states which allegations in the previous complaint were deleted by page, paragraph, and line 

number. Plaintiffs specify which allegations are to be added.   

Ruling 

Motions for leave to amend the pleadings are directed to the sound discretion of the court.  

“The court may…in its discretion, after notice to the adverse party, allow, upon any terms as may be 

just, an amendment to any pleading…” (CCP § 473.)   At any time before or after commencement of 

trial, the court may allow an amendment to a pleading in furtherance of justice. (Code Civ. Proc., 

§ 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There is a policy of great liberality in 

permitting amendments to the pleadings at any stage of the proceeding.” (Berman v. Bromberg 

(1997) 56 Cal.App.4th 936, 945.)  The policy favoring amendment is so strong that denial of leave to 

amend can rarely be justified. (Price v. Mason-McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   

 “Although courts are bound to apply a policy of great liberality in permitting amendments to 

the complaint at any stage of the proceedings, up to and including trial [citations], this policy should 

be applied only ‘where no prejudice is shown to the adverse party . . ..’ [Citation.] A different result is 

indicated ‘where inexcusable delay and probable prejudice to the opposing party’ is shown.” (Magpali 

v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   

Here, Plaintiffs’ counsel declares Mr. Boguess produced documents where upon important 

facts were discovered to support an alter ego theory of recovery against Mr. Boguess.  The 

documents were produced on May 19, 2022.  (Ashaolu Decl., ¶7.)  This motion was filed on June 27, 

2022.  There was not an unreasonable amount of time from the discovery of facts to the filing of this 

motion.  Moreover, Defendants have not demonstrated prejudice from the short delay. Moreover, 

procedurally, the motion substantially complies with Cal. Rules of Court, Rule 3.1324.   

As to Defendants’ attack on the new causes of action for failure to state a cause of action, 

ordinarily the Court will not consider the validity of proposed amended pleading, permitting the 

amendments and the opposing party can test the sufficiency by demurrer. 

(See Kittredge Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048.)  However, the failure of 

a proposed amendment to state facts sufficient to constitute a cause of action or defense may 

support an order denying a motion to amend. (Cal. Casualty Gen. Ins. Co. v. Superior Court (1985) 173 

Cal.App.3d 274, 280.) 

Here, as to the cause of action for alter ego, technically alter ego, is not itself a claim for 

substantive relief, but rather procedural “to disregard the corporate entity as a distinct defendant and 
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to hold the alter ego individuals liable on the obligations of the corporation where the corporate form 

is being used by the individuals to escape personal liability, sanction a fraud, or promote injustice.”  

(Hennessey's Tavern, Inc. v. American Air Filter Co. (1988) 204 Cal.App.3d 1351, 1359.) However, the 

alter ego issue is ordinarily raised by the pleadings, either affirmatively in the complaint or negatively 

in the answer. (Ibid, at p. 1358.) Plaintiffs’ labeling it as separate cause of action is technically 

inaccurate, but not a ground for denying the motion for leave to amend. 

As to Defendants’ argument the negligence claims failure to state a cause of action because 

they are time barred, Defendants have not demonstrated the claims do not relate back to the original 

complaint.  

As to the negligence claims being duplicative of the breach of contract claims, and the 

promise made with intent to perform being duplicative of the fraud claim, the Court, in discretion, 

will permit the additional claims.  Defendants may test the claims by way of demurrer. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC21-01232 
CASE NAME:  BARNETT  VS.  WINCO FOODS, LLC 
HEARING ON MOTION TO SET ASIDE DISMISSAL AND RESTORE CASE TO COURT CALENDAR  
FILED BY:  PLAINTIFF  
*TENTATIVE RULING:* 
 
Plaintiff has filed a motion to set aside the Court’s dismissal.  There is no opposition to the motion.  
The Court grants Plaintiff’s motion and sets aside the dismissal.  The matter is set for CMC on 
December 8, 2022, at 8:30 a.m.  Plaintiff shall give notice to the defendant of the CMC date and time. 

  
 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-01852 
CASE NAME:  SANDRA ZALDANA  VS.  RANCHO VERDE 
HEARING ON MOTION TO QUASH SUMMONS  
FILED BY:  JOSEPH SAMPSON 
*TENTATIVE RULING:* 
 
The motion to quash summons of Joseph Sampson is granted. 
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6. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL  VS.  KAISER PERMANENTE 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT  
FILED BY:  DEFENDANT BUSHNELL 
*TENTATIVE RULING:* 
 
Before the Court is a motion to strike portions of Plaintiff's Second Amended Complaint ("2AC") 

filed by defendant Dr. Allan Bushnell, Jr. ("Defendant"). For the reasons set forth, the Court rules as 

follows: (a) Motion to Strike Nos. 1, 2, 4, 5, 6, 7, 8, 9 and 13 – denied as moot; (b) Motion to Strike 

Nos. 11 and 12 – denied in part as moot, as set forth in the ruling, and otherwise addressed in the 

ruling below; (c) Motion to Strike No. 3 – denied. The Court notes that the motion does not contain 

a Motion to Strike No. 10. 

Background  

The factual background alleged in the2AC is set forth in detail in the Court's concurrent ruling on 

Defendant's demurrer to the 2AC.  

Legal Standards Governing Motion to Strike Generally  

The Court may strike allegations that are “irrelevant, false or improper matter” or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 

Defendants' motion is made on the ground the allegations they seek to strike "request[] relief not 

supported by the allegations of the complaint." (Code Civ. Proc. § 431.10(b)(3).) Like a demurrer, the 

grounds for a motion to strike must appear on the face of the pleading. (Code Civ. Proc. § 437.) "A 

motion to strike, like a demurrer, challenges the legal sufficiency of the complaint's allegations, which 

are assumed to be true." (Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255].)  

It is in the Court's discretion under Code of Civil Procedure section 436 whether to strike portions of 

the complaint. (CCP § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. Broadway 

State Bank (1936) 11 Cal.App.2d 428, 429.) 

Analysis 

A. Portions of Motion to Strike Moot by Concurrent Ruling on Demurrer 

Defendant's motion to strike paragraph 72 (attorneys' fees), and 73 (punitive damages) alleged in the 

first cause of action is moot, as the Court has concurrently sustained Defendant's demurrer to the 

first cause of action without leave to amend. Defendant's motion to strike the ninth and tenth causes 

of action, and paragraphs 1 through 4 of the 2AC, page 42, lines 3-11, related to relief on the ninth 

and tenth causes of action, is also moot based on the Court sustaining the demurrers to these causes 

of action without leave to amend. The motion to strike claims for punitive damages in the fourth (2AC 
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¶ 97), fifth (2AC ¶ 108), and sixth causes of action (2AC ¶ 115) is moot based on the Court's rulings 

sustaining demurrers to those causes of action.  

The Court therefore denies as moot Motion to Strike Nos. 1, 2, 4, 5, 6, 7, 8, 9 and 13. On the same 

grounds of mootness based on the Court's rulings on the demurrer, the Court denies in part Motion 

to Strike No. 11 to the extent paragraph 8 of the Prayer for Relief, at 2AC p. 41, ll. 11-14, pertains to 

the first, fourth, fifth, and sixth causes of action, and Motion to Strike No. 12 to the extent paragraph 

6 of the Prayer for Relief at 2AC, p. 41, l. 26 – p. 42, l. 1 pertains to the third, fourth, fifth, and sixth 

causes of action. 

B. Prayer for Attorneys' Fees and Incorporation of Paragraph 72 in All Other Causes 

of Action  

Defendant also moves to strike paragraph 5 of the Prayer for Relief at page 41, line 5 of the 2AC, 

which seeks attorneys' fees under the Welfare & Institutions Code but is incorporated in the prayer 

for relief not only for the first cause of action for elder abuse under that statute but also the second, 

fourth, fifth, sixth, and seventh causes of action. In addition, paragraph 72 of the first cause of action 

alleging a right to attorneys' fees is incorporated by reference into the second through tenth causes 

of action. Plaintiff's Opposition clarifies that Plaintiff only seeks attorneys' fees regarding her first 

cause of action for elder abuse under the Welfare & Institutions Code, and not as to any other causes 

of action. The motion to strike paragraph 5 of the Prayer for Relief at page 41, line5 of the 2AC is 

moot based on the Court sustaining the demurrer to the first cause of action without leave to amend. 

Based on the Plaintiff's clarification in the Opposition, the Court does not need to determine whether 

attorneys' fees cannot be recovered in connection with the second through tenth causes of action, as 

Plaintiff's 2AC does not seek such damages in that cause of action. 

C. Motion to Strike Paragraph 86 and Prayer for Punitive Damages in Second Cause of 

Action and Eighth Cause of Action for Loss of Consortium 

The second cause of action alleges a claim for negligence/gross negligence. Defendant moves to strike 

paragraph 86 seeking punitive and exemplary damages. While paragraph 86 of that cause of action 

states that as to any acts of professional negligence, Plaintiff is not seeking punitive damages at this 

time and reserves the right to seek leave to amend pursuant to Code of Civil Procedure section 

425.13 and Civ. Code section 3294(a) as to acts related to professional negligence (2AC p. 27, ll. 24-

26), Plaintiff alleges a claim for exemplary damages under paragraph 86 "[a]s to all other acts of 

ordinary negligence owed."  

Defendant argues the 2AC only alleges professional negligence by Allan Jr. and that Plaintiff has not 

alleged any basis for punitive damages against Defendant that is not subject to the requirements of 

Code of Civil Procedure section 425.13 before punitive damages may be sought for professional 

negligence. Paragraph 86 of the 2AC expressly addresses the issue and states Plaintiff does not seek 

punitive damages at this time related to acts of professional negligence. The issue then is whether the 

2AC alleges other acts and omissions not connected to professional negligence that rise to the level of 
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conduct which can support an award of punitive damages. 

Under Civil Code section 3294, punitive damages may be awarded in "an action for the breach of an 

obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ. Code § 3294(a).) Punitive damages may always be claimed in a 

cause of action for intentional fraud against an individual. (See Civ. Code, § 3294 (c)(3); Stevens v. 

Superior Court (1986) 180 Cal. App. 3d 605, 610-611["fraud cause seeking punitive damages need not 

include an allegation that the fraud was motivated by the malicious desire to inflict injury upon the 

victim. The pleading of fraud is sufficient. [Citations omitted.]"].) The Court, however, has sustained 

demurrers to the fifth and sixth causes of action for fraud and concealment, with leave to amend, 

to separately allege Plaintiff's claims asserted in her individual capacity and separately on behalf of 

Decedent, but not because the claims failed to sufficiently allege fraud and concealment.  

"Oppression" is defined as "despicable conduct that subjects a person to cruel and unjust hardship in 

conscious disregard of that person’s rights." (Civ. Code § 3294(c)(2).) "Malice" is defined as conduct 

"intended by the defendant to cause injury to the plaintiff or despicable conduct which is carried on 

by the defendant with a willful and conscious disregard of the rights or safety of others." (Civ. Code 

§ 3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 

support an award of punitive damages based on malice or oppression. (See Lackner v. North (2006) 

135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme Court 

explained: 

[T]he statute's reference to "despicable" conduct seems to represent 

a new substantive limitation on punitive damage awards. Used in its 

ordinary sense, the adjective "despicable" is a powerful term that 

refers to circumstances that are "base," "vile," or "contemptible." (4 

Oxford English Dict. (2d ed. 1989) p. 529.) As amended to include this 

word, the statute plainly indicates that absent an intent to injure the 

plaintiff, "malice" requires more than a "willful and conscious" 

disregard of the plaintiffs' interests. The additional component of 

"despicable conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) (See also Lackner v. North, supra, 

135 Cal.App.4th at 1210 ["The adjective 'despicable' connotes conduct that is '. . . so vile, base, 

contemptible, miserable, wretched or loathsome that it would be looked down upon and despised by 

ordinary decent people.' [Citations, internal quotations omitted.]"].)  

Plaintiff's Opposition at page 3 sets forth a summary of the facts she contends support a claim for 

exemplary damages under Civil Code section 3294(a). (Opp. p. 3, ll. 6-27.) Accepting the allegations of 

the 2AC as true on this motion, Plaintiff has alleged that Defendant intentionally sought to hasten his 

father's death by withholding antibiotic treatment that he knew would have saved Decedent's life to 
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further his own substantial financial interest in inheriting or obtaining through a family trust a 

shopping center worth millions. He sought to hasten his father's passing to avoid his father 

discovering facts regarding prior documents giving Defendant an interest in the shopping center to 

prevent his father from being able to effectively disinherit him. He withheld material information 

from Plaintiff and made false or misleading representations to Plaintiff regarding the treatment 

options and the prognosis for Decedent's recovery as part of his effort to hasten his father's demise 

and falsely deceived health care providers into believing Decedent wanted to die and would not have 

wanted intubation or antibiotic treatment as part of his intention to hasten Decedent's death in order 

for him to obtain his interest in the valuable shopping center property before Decedent could 

discover that he was not the sole owner of the property. (See paragraphs of 2AC cited in Opp. at p. 3.)  

These facts sufficiently allege malice, an intent to cause harm with a conscious disregard for the rights 

of others and despicable conduct for purposes of the punitive damages statute and that are 

independent of Defendant's alleged acts and omissions based on his professional capacity and status 

as a physician. Motion to Strike No. 3 is denied. Motion to Strike No. 11 to the extent it pertains to 

the prayer for relief in the second cause of action, and Motion to Strike No. 12 to the extent it 

pertains to the prayer for relief in the second and eighth causes of action are also denied. 

D. Motion to Strike Paragraphs 73, 86, 108, and 115, Paragraph 8 of the Prayer for Relief as 

to 7th Cause of Action (2AC p. 41, ll. 8-11) and Paragraph 6 of the Prayer for Relief as to 

7th Cause of action (2AC p. 41, l. 26 – p. 42, l. 1.) 

Defendant has moved to strike paragraph 86, as well as paragraphs 73, 108, and 115, which also 

allege a claim for punitive damages, on the additional ground that each of these paragraphs is 

incorporated by reference into the seventh cause of action for wrongful death, as to which punitive 

damages are not available. In addition, paragraph 8 of the Prayer for Relief pertaining to Plaintiff's 

multiple claims made on behalf of Decedent, including the seventh cause of action, and paragraph 6 

of the Prayer for Relief applicable to Plaintiff's multiple claims asserted in her individual capacity, 

including the seventh cause of action, include requests for punitive damages.  

The allegations of the wrongful death cause of action as presently pleaded do not seek punitive 

damages. Plaintiff has confirmed in her Opposition that she does not seek punitive damages in 

connection with that cause of action in the 2AC. (Opp. p. 14, ll. 9-16.) Based on the Plaintiff's 

clarification in her Opposition, the Court does not need to determine whether punitive damages are 

not available in a wrongful death action, as Plaintiff's 2AC does not seek such damages for that cause 

of action. 
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7. 9:00 AM CASE NUMBER:  MSC21-02420 
CASE NAME:  HEESOO BUSHNELL  VS.  KAISER PERMANENTE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY:  DEFENDANT BUSHNELL 
*TENTATIVE RULING:* 
 

Before the Court is a demurrer to Plaintiff's Second Amended Complaint filed by defendant Dr. Allan 

Bushnell, Jr. For the reasons set forth, the Court rules as follows: (a) general demurrers to first, fourth, 

ninth, and tenth causes of action – sustained, without leave to amend; (b) general demurrer to third, 

fifth and sixth causes of action – sustained, with leave to amend as set forth below;  

Factual Background  

Plaintiff Heesoo Bushnell was the spouse of Allan Bushnell, Sr., now deceased ("Decedent" or "Allan 

Sr."). (Second Amended Complaint ("2AC") ¶¶ 1, 2.) Her complaint alleges ten causes of action against 

Dr. Allan Bushnell, Jr. ("Defendant" or "Allan Jr."), her stepson and the only biological son of the 

Decedent. (2AC ¶¶ 1, 16, 24.)  

The Decedent was 92 years old when he passed away. (2AC. ¶¶ 2, 30.) He contracted pneumonia 

after he was hospitalized following a fall on December 7, 2019, and a subsequent fall on the morning 

of December 8, 2019, after which he was taken to Kaiser Permanente Hospital and admitted. (2AC. 

¶¶ 2, 30-33, 39-41.) He died on December 11, 2019. (2AC ¶ 2.) 

Plaintiff alleges that that even though he had an Advance Directive order on file from the mid-1990s 

naming his former spouse and his son (Defendant) as his health care agents, he verbally advised the 

intake staff at Kaiser when he was admitted that the prior directive was "no longer valid" and that 

Plaintiff, his wife since 2004, was "now responsible for making medical decisions on his behalf." (2AC 

¶ 30.) Plaintiff alleges that despite his age, Defendant was in good health, with no objective 

symptoms of dementia, and was "relatively healthy and able-bodied" until Kaiser sedated him after 

he was "insistent about wanting to go home." (2AC ¶ 31.)  

Kaiser determined Decedent had a concussion, a vertebral fracture, and pneumocephalus (air in his 

head) from the fall. (2AC ¶ 32.) A doctor at the hospital recommended a second, follow up CT scan 

and hard neck collar. (2AC ¶ 32.) Decedent attempted to leave the hospital and wanted to go home; 

in response, medical staff sedated him, and when he showed "signs of delirium and combativeness" 

he was given additional sedation, which Plaintiff contends overmedicated him. (2AC ¶¶ 32, 33.) 

Defendant Allan Jr. lived in Florida. (2AC ¶ 37.) He arrived at the hospital on December 10, 2019, two 

days after Decedent's admission, and was informed Decedent was to be discharged the next day. 

(2AC ¶¶ 37, 38.) Defendant, a former doctor at Kaiser, was not employed by Kaiser in December 2019 

when Decedent was hospitalized. (2AC ¶ 16.) 
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Decedent's condition deteriorated on December 11, 2019, and he was having difficulty breathing. 

(2AC ¶ 39.) X-rays indicated Decedent had developed pneumonia. (2AC ¶ 40.) Plaintiff alleges that 

Defendant. instructed Decedent's doctor not to treat Decedent's pneumonia with antibiotics, even 

though Defendant had not adequately investigated Decedent's medical condition, failed to 

adequately inform Plaintiff of the benefits and risks of antibiotic treatment and other information 

required for informed consent, and knew providing antibiotics was not precluded by a DNR order and, 

when combined with other treatments, could have saved Decedent's life. (2AC ¶¶ 41, 43-52.)  

Plaintiff alleges that Decedent decided approximately two years prior to his death that he had given 

enough financial support to Defendant and orally informed Defendant he intended that, upon 

Decedent's death, Defendant would not receive any interest in a shopping center Decedent owned, a 

property "worth millions." (2AC ¶ 27.) Defendant allegedly knew that Decedent erroneously believed 

he was the sole owner of the shopping center under his family trust, but there were documents 

providing otherwise. (2AC ¶¶ 28, 29.) Plaintiff alleges Defendant had a financial motive to hasten 

Decedent's death before Decedent discovered his error and took steps to prevent Defendant from 

obtaining an interest in the property. (2AC ¶¶ 44, 50.)  

Standards Governing Ruling on Demurrers 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of Alameda (2015) 242 Cal. App.4th 116, 123 

[citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's contentions nor conclusions of law or 

fact."].) The Court also considers matters of which the Court can properly take judicial notice. (Carloss 

v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

In determining whether the complaint states a claim for relief, the Court gives "the complaint a 

reasonable interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” 

(Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 6.) If a complaint fails to state a cause of action but 

there is a reasonable possibility the complaint can be amended to cure the deficiencies, then leave to 

amend must be granted. (Quelimane v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 39.) 

Statutory causes of action must be pled with particularity. The particularity requirement means that 

"[g]enerally, '[w]he[n] a party relies for recovery upon a purely statutory liability it is indispensable 

that he plead facts demonstrating his right to recover under the statute. The complaint must plead 

every fact which is essential to the cause of action under the statute.'" (Baskin v. Hughes Realty, Inc. 

(2018) 25 Cal.App.5th 184, 207 [quoting Green v. Grimes-Stassforth S. Co. (1940) 39 Cal.App.2d 52, 

56.) (See also Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 790 [citing "general rule 

that statutory causes of action must be pleaded with particularity" in context of elder abuse claim].) 

A demurrer must dispose of an entire cause of action. (Fremont Indem. Co. v. Fremont General Corp. 

(2007) 148 Cal.App.4th 97, 119; PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683.)  
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Defendant's Request for Judicial Notice 

Defendant requests the Court take judicial notice of Plaintiff's original complaint in this action, and 

the Court's ruling on Defendant's demurrer to the original complaint. (Def. RJN Exhs. 1 and 2.) 

Defendant also requests the Court take judicial notice of two cases pending before the Probate 

Division of this Court, In re Estate of Allan Bushnell, Sr., Contra Costa County Superior Court Case No. 

PROMSP20-00490, filed August 28, 2020 ("Probate Case"), and In re the Matter of the Bushnell Family 

Trust, established June 26, 1995, Contra Costa County Superior Court Case No. PROMSP20-00912, 

filed August 26, 2020 ("Trust Case"). Plaintiff does not object to the request. Defendant's request for 

judicial notice is granted, subject to the limitations on judicial notice. (Evid. Code §§ 452(c) and (d); 

StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 [limit on judicial notice where truth 

or interpretation of document is disputable]; Sosinsky v. Grant (1992) 6 Cal. App. 4th 1548, 1563-156 

[contents of orders].) 

Analysis 

Defendant has filed general demurrers to the first, third, fourth, fifth, sixth, ninth, and tenth causes of 

action for failure to allege facts sufficient to state a cause of action against him. He has also demurred 

to the ninth and tenth causes of action on the additional ground that the Probate Court has exclusive 

jurisdiction to consider those claims as they are directed to issues involving the administration of 

Decedent's estate in the Probate Case and the administration of trust issues in the Trust Case, 

respectively. Defendant does not challenge the second cause of action for negligence, the seventh 

cause of action for wrongful death (previously alleged in the original complaint as the sixth cause of 

action), or the eighth cause of action for loss of consortium. 

 1st C/A – Elder Abuse 

Plaintiff's first cause of action alleges a claim for elder abuse and neglect in violation of the Elder 

Abuse Act, Welfare & Institutions Code section 15600 et seq. ("Elder Abuse Act" or the "Act"). Plaintiff 

alleges a violation of Welfare & Institutions Code section 15610.57 by neglect. (2AC ¶ 62.) In addition 

to alleging Allan Sr. had a "caretaking or custodial" relationship with Decedent, Plaintiff alleges he was 

a "health practitioner" under Welfare & Institutions Code § 15610.37. (2AC ¶¶ 63, 64 [Defendant 

undertook to "diagnose and/or treat" Decedent and to advise Plaintiff as Decedent's "medical 

decision maker"].)  

Neglect is defined as "the negligent failure of any person having the care or custody of an elder or a 

dependent adult to exercise that degree of care that a reasonable person in a like position would 

exercise." (Welf. & Inst. Code § 15610.57(a)(1) [emphasis added].) The statute includes examples of 

neglect, including "[f]ailure to provide medical care for physical and mental health needs." (Welf. & 

Inst. Code § 15610.57(b)(2).) The California Supreme Court has held the two subdivisions must be 

read together: "Read in tandem, section 15610.57, subdivisions (a)(1) and (b)(2) support a 

straightforward conclusion: whether a determination that medical care should be provided is made 

by a health care provider or not, it is the defendant's relationship with an elder or a dependent 
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adult—not the defendant's professional standing or expertise—that makes the defendant potentially 

liable for neglect." (Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148, 158 ("Winn").) 

Plaintiff contends that Defendant's conduct also qualifies as abuse under Welfare & Institutions Code 

section 15610.07, which defines abuse as, among other examples, the "deprivation by a care 

custodian of goods or services that are necessary to avoid physical harm or mental suffering”, and 

which includes neglect as defined in the Act. (2AC ¶ 60; Welf. & Inst. Code § 15610.07(a)(1) –(2) [" 

'Abuse of an elder . . .' means any of the following: [¶] (1) Physical abuse, neglect, abandonment, 

isolation, abduction, or other treatment with resulting physical harm or pain or mental suffering. [¶] 

(2) The deprivation by a care custodian of goods or services that are necessary to avoid physical harm 

or mental suffering."].)  

A claim for neglect under Welfare & Institutions Code section 15610.57 by its terms requires Plaintiff 

to allege facts to support that the defendant is a person who had "the care or custody of an elder." 

(Welf. & Inst. Code § 15610.57(a)(1).) (See also Welf. & Inst. Code § 15610.07(a)(2) [deprivation by a 

care custodian].) Though there is a limited body of case law under the elder abuse and neglect 

statutes, the rules that emerge from the published decisions are that the "care or custody" 

relationship required as a basis for a claim under the Act is more than "casual or limited interactions" 

and requires "a robust caretaking or custodial relationship." (Winn, supra, 63 Cal.4th at 158.) (See also 

Covenant Care, Inc. v. Superior Court (2004) 32 Cal.4th 771, 783 [neglect under Welfare & Institutions 

Code section 15657 does not cover professional negligence but refers to " 'failure of those 

responsible for attending to the basic needs and comforts of elderly or dependent adults, regardless 

of their professional standing, to carry out their custodial obligations.' [Citation omitted.]" quoting 

Delaney v. Baker (1999) 20 Cal.4th 23, 34].) In Winn, the Court explained that the robust caretaker or 

custodial relationship on which an elder abuse or neglect claim may be based requires facts indicating 

the defendant had "assumed significant responsibility for attending to one or more of those basic 

needs of the elder or dependent adult that an able-bodied and fully competent adult would ordinarily 

be capable of managing without assistance." (Winn, supra, 63 Cal.4th at 155, 158 [emphasis added].) 

As the California Supreme Court determined in Winn, the Elder Abuse "Act does not apply unless the 

defendant health care provider had a substantial caretaking or custodial relationship, involving 

ongoing responsibility for one or more basic needs, with the elder patient.” (Winn, supra, 63 Cal.4th 

at 152 [emphasis added].)  

The California Supreme Court has also drawn a distinction between acts or omissions that may 

constitute professional negligence in providing medical care and acts and omissions in the course of 

the robust caretaking or custodial relationship which may warrant the heightened remedies available 

for elder abuse and neglect. "What seems beyond doubt is that the Legislature enacted a scheme 

distinguishing between – and decidedly not lumping together – claims of professional negligence and 

neglect. The [Elder Abuse] Act seems premised on the idea that certain situations place elders and 

dependent adults at heightened risk of harm, and heightened remedies relative to conventional tort 

remedies are appropriate as a consequent. Blurring the distinction between neglect under the [Elder 

Abuse] Act and conduct actionable under ordinary tort remedies – even in the absence of a care or 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  11/07/2022 
 

 

17 

 

custody relationship – risks undermining the [Elder Abuse] Act’s central premise.” (Winn, supra, 63 

Cal.4th at 159-160.) (See also Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 

396, 408 [sustaining demurrer by hospital to elder abuse and neglect claim where hospital received 

patient from skilled nursing facility and patient died, finding allegations regarding failure to provide 

antibiotics and other medications and proper sized intubation tube "might constitute professional 

negligence," but they did not constitute abuse or neglect under the Elder Abuse Act.].)  

The facts on which Plaintiff bases her claim for abuse and neglect against Defendant all pertain to 

Allan Jr.'s decision regarding whether to treat the Decedent's pneumonia with antibiotics from the 

"late morning" of December 11, 2019 when Decedent began having respiratory difficulties (2AC ¶ 39, 

p. 10, l. 16) and Plaintiff and Allan Jr. were provided the pneumonia diagnosis based on the x-ray 

results (2AC ¶ 40), until he died "just a few hours later" after Defendant allegedly informed Plaintiff of 

his decision not to treat the pneumonia because Decedent would not recover and Defendant did not 

want to prolong his father's suffering. (2AC ¶¶ 40, 41 [Defendant made the decision not to treat 

Decedent's pneumonia because he was not going to get better and it was better not to prolong his 

suffering], 47 [Defendant advised Plaintiff "in his medical experience and judgment, there was 

nothing that could be done for her husband, and that attempting any intervention would just prolong 

his suffering"], 53 [after Defendant told Plaintiff treating the pneumonia would only prolong his 

suffering, "her husband died just a few hours later"].)  

Plaintiff's specific factual allegations against Defendant addressing Allan Jr.'s role in Allan Sr.'s 

treatment all relate to Defendant's alleged decision not to treat Decedent's pneumonia with 

antibiotics late morning on December 11, 2019, a few hours before he died. (2AC ¶¶ 2 [Defendant 

deprived Decedent of antibiotic treatment for his pneumonia], 41 [Defendant told Plaintiff he made 

the decision not to treat Decedent's pneumonia, because he was not going to get better even with 

antibiotics, and treating would prolong Decedent's suffering], 50 [Defendant intended to deprive 

Decedent of "the basis medical care of antibiotics to treat" pneumonia], 51 [Defendant refused 

antibiotic treatment resulting in Decedent's death "just hours after they learned he had pneumonia"], 

53 [Decedent died a few hours after Defendant told Plaintiff there was no hope for treating the 

pneumonia], 68 [failure to provide Decedent with medical care to treat pneumonia].) (See also 2AC 

¶¶ 34, 36, 41, 42 [allegations regarding Plaintiff's consultation with Defendant based on his medical 

knowledge in the past and trust in Defendant's decision to not treat Decedent with antibiotics for his 

pneumonia].) 

In comparison, Plaintiff's factual allegations regarding the provision for Decedent's basic needs, 

including providing nutrients and hydration, are alleged against the Kaiser Defendants, not against 

Allan Jr. (2AC ¶¶ 33 ["Kaiser's medical personnel were not providing adequate calories or hydration to 

her husband" and he suffered starvation ketoacidosis, and "decision to overmedicate Decedent with 

psychoactive and sedative medications caused a severe deterioration in his health, which led to 

aspiration pneumonia"], 36 [when Defendant arrived on December 10, 2019, Kaiser medical 

personnel were providing for all Decedent's "basic needs like food, nutrition, hydration, medication, 

medical care, and basic personal hygiene"], 55, p. 16, ll. 15-17 [lapses of care at Kaiser-Walnut Creek 
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by "failure to properly feed and provide nutrients" to Decedent resulting in starvation ketoacidosis], 

56 p. 17, ll. 6-10 [Kaiser Defendants' failure to provide Decedent necessary caloric intake, dextrose 

prescribed but not administered].)  

Stewart v. Superior Court (2017) 16 Cal.App.5th 87 ("Stewart") cited by Plaintiff is the only reported 

decision the parties (or the Court) have located in which a medical decision on treatment was held to 

potentially constitute a basis for an elder abuse claim, but in that case the defendant was the hospital 

which had the caretaking or custodial relationship with the patient required under the Act. (Id. at 102 

[the patient "depended on [the hospital] to meet his basic need in ways that establish the type of 

custodial relationship described by the Winn court."], and at 106-107 [finding a triable issue of 

material fact as to whether there was "custodial neglect" by the hospital within the meaning of the 

Act, based on facts supporting that the hospital's ethics committee usurped the patient's 

fundamental right to determine whether to have surgery, where the ethics committee of the hospital 

overrode decision declining surgery and asking for second opinion by patient's designated health care 

decision-maker and excluded the health care decision-maker from the ethics committee hearing].) 

(See also Oroville Hospital v. Superior Court (2022) 74 Cal.App.5th 382, 406 [distinguishing Stewart, 

holding that wound care nurses responsible for in-home wound care for the patient did not have the 

necessary robust care or custodial relationship to support an elder abuse claim as a matter of law, 

stating "That decedent was dependent and vulnerable as a general matter does not mean that 

anyone who entered into her orbit and provided her with a service would have entered into a 

caretaking or custodial relationship with her."].) 

Plaintiff has not alleged facts that support that Defendant had a robust care or custodial relationship 

with Allan Sr. which is to state this cause of action. There are other remedies for actionable torts 

based on the facts alleged against Defendant, including negligence and wrongful death as stated in 

the 2AC, but the facts alleged against Defendant do not demonstrate Decedent was at some 

"heightened risk of harm" because Defendant was responsible for providing Decedent's basic needs 

as required to state a claim for the heightened relief provided by the Elder Abuse Act. (Winn, supra, 

63 Cal.4th at 159-160.) The Court therefore sustains the demurrer to this cause of action, without 

leave to amend. Plaintiff has been given an opportunity to amend this cause of action to allege 

additional facts to support this claim. Plaintiff's opposition does not point to any additional facts she 

can allege to support the elder abuse and neglect claim against Defendant. (See Amy's Kitchen, Inc. v. 

Fireman's Fund Ins. Co. (2022) 83 Cal.App.5th 1062, 1073 ["The burden of showing a reasonable 

possibility that amendment can cure the defect in a complaint rests 'squarely on the plaintiff' who 

must 'identify specific facts showing [that] the complaint can be amended to state a viable cause of 

action,' quoting Minnick v. Automotive Creations, Inc. (2017) 13 Cal.App.5th 1000, 1004]; Czajkowski 

v. Haskell & White, LLP, supra, 208 Cal.App.4th 166, 173 [when demurrer is sustained, plaintiff has 

burden to show possibility of amendment to cure deficiencies in the cause of action].)  

3rd C/A - NIED 

Plaintiff alleges a third cause of action for negligent infliction of emotional distress ("NIED"). 
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The California Supreme Court set forth three requirements to recovery for NIED. (Thing v. La Chusa 

(1989) 48 Cal.3d 644, 667-668 ("Thing").) The parties do not dispute two of the requirements have 

been adequately alleged, specifically Plaintiff's close family relationship with the Decedent and that 

Plaintiff suffered serious emotional distress. The parties dispute whether the facts alleged meet the 

second requirement that the plaintiff "is present at the scene of the injury-producing event at the 

time it occurs and is then aware that it is causing injury to the victim." (Id. at 668.) (See also Bird v. 

Saenz (2002) 28 Cal.4th 910, 916 [addressing second requirement of Thing].) "From these pertinent 

bystander cases, it is clear that to satisfy the second Thing requirement the plaintiff must experience 

a contemporaneous sensory awareness of the causal connection between the defendant's infliction 

of harm and the injuries suffered by the close relative.” (Fortman v. Förvaltningsbolaget Insulan AB 

(2013) 212 Cal.App.4th 830, 836 [holding no NIED recovery for sister of diver against equipment 

manufacturer where sister believed diver had a heart attack when she observed him unconscious and 

did not discover until later the equipment may have been defective and the cause of the accident].)  

The injury-producing event alleged by Plaintiff is the decision not to provide antibiotics to the 

Decedent following a meeting in Decedent's hospital room in which Decedent's treating physician Dr. 

Lum indicated Decedent's lungs showed signs of pneumonia and "began using medical terms Plaintiff 

did not understand." (2AC ¶ 41.) Defendant and Dr. Lum left Decedent's hospital room "to discuss the 

X-ray film and treatment of Allan Sr.'s pneumonia, and then Defendant spoke with Plaintiff outside 

the room and told her that "he had made the decision not to treat" the pneumonia because he was 

not going to get better even with antibiotics, and it was better not to prolong his suffering. (2AC ¶ 

41.) More important, Plaintiff alleges she "believed" Defendant and "trusted him as a family member 

and relied on his professional expertise as a doctor to report these facts accurately to her and that he 

would make the best decisions" in the interests of his father's health. (2AC ¶ 41.) She alleges she "had 

no reason to believe that what Defendant [] was telling her was untrue" and she believed what he 

"had told her was true, she relied on those representations and deferred to his decision, and she 

agreed she did not want to prolong [Decedent's] suffering if there was no hope." (2 AC ¶ 41.) She had 

"no reason to doubt" the advice she was given by Defendant. (2AC ¶ 54.) 

These facts do not support the second requirement to state a claim for NIED. The case is 

distinguishable from, for example, Ochoa v. Superior Court (1985) 39 Cal.3d 159, in which the parent 

of a juvenile detained in a juvenile detention facility "observed the neglect" by the facility staff "and 

recognized it as harming her son." (Bird v. Saenz, supra, 28 Cal.4th at 919-920 [drawing a distinction 

between Ochoa where the "injury-producing event was the failure of custodial authorities to respond 

significantly to symptoms obviously requiring immediate medical attention" which is "not necessarily 

hidden from a lay person" and which can be sufficient to meet the second requirement of Thing, and 

"misdiagnosis, unsuccessful treatment, or treatment that turns out to have been inappropriate only in 

retrospect"].) (See also Golstein v. Superior Court (1990) 223 Cal.App.3d 1415, 1427 [no NIED recovery 

for parents who observed their son's radiation therapy but only later discovered he had been 

overexposed to radiation when he developed symptoms of radiation poisoning].) While the plaintiff 

does not have to necessarily understand the defendant's conduct observed is "negligent," the plaintiff 
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must understand the conduct to be "harmful," such that the plaintiff has a "contemporaneous 

understanding awareness of the event as causing harm to the victim." (Id. at 920.)  

Plaintiff's contemporaneous understanding awareness of the injury-producing event (the failure to 

administer antibiotics) was that not providing antibiotics avoided prolonging Decedent's suffering; 

she believed the information Defendant provided her was true that antibiotics would be ineffective 

and agreed she did not want to prolong Decedent's suffering. (2AC ¶ 41.) Only in the "'fall of 2021," 

almost two years later, did she learn from her friend and physician Dr. Gottlieb that the pneumonia 

may have been treatable. (2AC ¶¶ 54, 55.)  

This is the first time the Court has reviewed the merits of the claim for NIED recovery. Plaintiff 

indicated in her opposition to the demurrer to the original complaint that she intended to withdraw 

the third cause of action for NIED, and the Court sustained the demurrer with leave to amend.  

The general demurrer to the third cause of action for NIED is sustained, with leave to amend.  

A. 4th C/A - "Intrusion into Private Affairs" 

"A privacy violation based on the common law tort of intrusion has two elements. First, the defendant 

must intentionally intrude into a place, conversation, or matter as to which the plaintiff has a 

reasonable expectation of privacy. Second, the intrusion must occur in a manner highly offensive to a 

reasonable person." (Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 286 [emphasis added].) (See 

also Shulman v. Group W Productions, Inc. (1998) 18 Cal.4th 200, 231 ("Shulman") [in a case involving 

public disclosure of private facts, stating "the action for intrusion has two elements: (1) intrusion into 

a private place, conversation or matter, (2) in a manner highly offensive to a reasonable person."].) 

The California Supreme Court in Hernandez explained, "As to the first element of the common law 

tort, the defendant must have 'penetrated some zone of physical or sensory privacy . . . or obtained 

unwanted access to data' by electronic or other covert means, in violation of the law or social norms. 

[Citations omitted.]" (Id. at 286 [quoting Shulman, supra, 18 Cal.4th at 232 and citing Shulman, supra, 

18 Cal.4th at 230-231].) 

The "tort of intrusion into private places, conversations or matter . . . encompasses unconsented-to 

physical intrusion into the home, hospital room or other place the privacy of which is legally 

recognized, as well as unwarranted sensory intrusions such as eavesdropping, wiretapping, and visual 

or photographic spying. [Citations omitted.]" (Shulman, supra, 18 Cal.4th 230-231 [emphasis added].) 

Shulman recognizes that private communications with medical providers are subject to a right to 

privacy. (Id. at 234 ['patient's conversation with a provider of medical care in the course of treatment, 

including emergency treatment, carries a traditional and legally well-established expectation of 

privacy. [Citations omitted.]"].)  

The intrusion Plaintiff alleges is that Defendant allegedly invaded Plaintiff and Decedent's privacy 

when Plaintiff was the decision-maker for Decedent's medical affairs. (Opp. to Dem. p. 12, citing 2AC 

¶ 91.) The Court does not read the general allegations regarding Plaintiff's and Decedent's reasonable 

expectations of privacy in paragraph 91 in isolation. Plaintiff has alleged that she in effect welcomed 
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Defendant's consultation and advice regarding Decedent's medical treatment, that she relied on the 

information Defendant provided her regarding pneumonia treatment only prolonging Decedent's 

suffering, and that she deferred to his decision. (2AC ¶¶ 34, 36 [noting the "benefit of a family-

affiliated physician to consult about her husband's medical care" and that she "looked forward to 

having knowledgeable medical professional help her interact with her husband's physicians and 

health care providers"], 37 [Plaintiff "immediately introduced Defendant [] to the hospital staff and 

informed then" he had previously been a Kaiser doctor], 38 [Plaintiff and Defendant discussed 

alternative locations for Decedent's discharge], 40 [Plaintiff and Defendant were in Decedent's 

hospital room when Dr. Lum came to report the  x-ray results], 41 [Plaintiff believed Defendant's 

statements that Decedent would not get better even with antibiotics, relied on his representations 

and deferred to his decision, and agreed she did not want to prolong Decedent's suffering], 42 

[Plaintiff relied on Defendant's "superior medical training and expertise to facilitate her 

communications with her husband's treating physicians and to help her make critical medical 

decisions about her husband's care and treatment"].) These specific factual allegations undermine 

Plaintiff's general allegations that Defendant's presence in Decedent's hospital room and his 

communications with Decedent's doctors was an "unconsented to" intrusion into Plaintiff's role or 

private affairs and that Plaintiff and Decedent had a "reasonable expectation of privacy" in those 

matters into which Plaintiff contends Defendant intruded. (Compare 2AC ¶¶ 34, 36-38, 40-42 with 

2AC ¶¶ 93-95.) The 2AC also does not state facts, in light of these allegations, that any alleged 

intrusion by Defendant would be perceived as "highly offensive by a reasonable person," particularly 

in light of Defendant's relationship with Allan Sr. as his son.  

The general demurrer to the fourth cause of action is sustained, without leave to amend. The burden 

is on Plaintiff to demonstrate she can state a cause of action if given leave to amend, in light of the 

factual allegations cited above. (Amy's Kitchen, Inc. v. Fireman's Fund Ins. Co., supra, 83 Cal.App.5th at 

1073; Czajkowski v. Haskell & White, LLP, supra, 208 Cal.App.4th at 173.) 

5th C/A – Fraud and 6th C/A – Fraudulent Concealment/Nondisclosure 

The elements of a cause of action for fraud are: " '(a) misrepresentation (false representation, 

concealment, or nondisclosure); (b) knowledge of falsity (or "scienter"); (c) intent to defraud, i.e., to 

induce reliance; (d) justifiable reliance; and (e) resulting damage.' [Citations omitted.]" (Lazar v. 

Superior Court (1996) 12 Cal.4th 631, 638.) A plaintiff is required to plead a claim for fraud with 

particularity by alleging the "who, what, when, and where" of the alleged misrepresentation. (Id. at 

645.) Liberal pleading rules are not applied to a fraud claim in light of the particularity requirement. 

(Id.)  

Under Civil Code section 1710, concealment is another form of fraud which requires that the 

elements be pled with specificity. (Lazar v. Superior Court, supra, 12 Cal.4th at 638.) "The required 

elements for fraudulent concealment are (1) concealment or suppression of a material fact; (2) by a 

defendant with a duty to disclose the fact to the plaintiff; (3) the defendant intended to defraud the 

plaintiff by intentionally concealing or suppressing the fact; (4) the plaintiff was unaware of the fact 
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and would not have acted as he or she did if he or she had known of the concealed or suppressed 

fact; and (5) plaintiff sustained damage as a result of the concealment or suppression of the fact. 

[Citation omitted.]" (Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 606 [quoting Bank 

of America Corp. v. Superior Court (2011) 198 Cal.App.4th 862, 870].) 

Defendant argues that these causes of action each allege two separate causes of action, one by 

Plaintiff in her individual capacity and one as a survivor claim in her capacity as Decedent's personal 

representative or successor-in-interest under Code of Civil Procedure section 377.30.  Defendant's do 

not challenge the sufficiency of the allegations to state causes of action for fraud and concealment to 

the extent the causes of action are brought in Plaintiff's individual capacity. Rather, Defendant asserts 

his general demurrers to these causes of action as survivor claims by Plaintiff made on behalf of 

Decedent.  

Plaintiff argues the principal (in this case, Decedent) can assert a cause of action for fraud or 

concealment where the information was conveyed to the principal's agent and the fraudulent 

statements or omissions "were acted upon by the agent to the principal's detriment," citing Hasso v. 

Hapko (2014) 227 Cal.App.4th 107, 110. (Opp. p. 14, ll. 9-11.) Plaintiff contends that the allegations of 

fraudulent communications or omissions made by Defendant to Plaintiff as health care agent for 

Decedent and her reliance and action based on the fraudulent statements or omissions are sufficient 

to state the survivor claim. 

The 2AC alleges Plaintiff acted upon Defendant's misrepresentations and the omitted information to 

the detriment of the Decedent by accepting Defendant's decision not to provide Decedent antibiotics 

to treat his pneumonia, resulting in Decedent's death hours later. Defendant's position that these 

causes of action are not pled with sufficient specificity focus on the fact that the misrepresentations 

or concealed information was not conveyed to Decedent or that Decedent relied on the 

misstatements or omitted information. Defendant contends that an indirect misrepresentation theory 

requires that defendant intended that the misrepresentation be repeated to the principal or that the 

defendant had reason to expect it would be repeated and acted upon by the principal, citing Lovejoy 

v. AT&T Corp. (2001) 92 Cal.App.4th 85.  

California cases have applied agency principles to allow a claim by a plaintiff for misrepresentations 

made, relied on, and acted upon by the agent to the principal's detriment. In both Hasso and Lovejoy, 

the plaintiffs were unable to assert viable claims for misrepresentation or concealment, but the cases 

recognize the viability of indirect misrepresentation and indirect reliance as a basis for such claims. 

As the Court stated in Lovejoy, "Under the principle of indirect reliance, a fraudulent 

misrepresentation is actionable if it [was] communicated to an agent of the plaintiff and acted upon 

by the agent to plaintiff's damage. A classic example of indirect reliance would be a drug 

manufacturer's misrepresentation to physicians about the safety of its drug. A patient injured by the 

drug is permitted to sue the manufacturer for fraud without proof that his doctor repeated the 

falsehood to him, under the theory that the doctor was acting as plaintiff's agent. [Citations 

omitted.]" (Lovejoy v. AT&T Corp., supra, 92 Cal.App.4th at 95 [emphasis added, citing among others 
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Grinnell v. Charles Pfizer & Co. (1969) 274 Cal. App. 2d 424, 441].) Hasso similarly recognized this 

principle: "As more recent cases show, liability for a fraud worked on an agent is imposed where it is 

the agent who not only places reliance on the misrepresentations, but also makes the decision and 

takes action based on the misrepresentations. [Citations omitted.]" (Hasso v. Hapke, supra, 227 

Cal.App.4th at 129.) (See also Roberts v. Salot (1958) 166 Cal.App.2d 294, 300 [rejecting argument 

that plaintiff could not demonstrate fraud where he had no direct dealings with the buyer in a real 

estate transaction, stating "[A]]lthough the daughter had the direct dealings with defendant she was 

acting as plaintiff's agent throughout. A fraud worked upon her by misrepresentation or by silence 

was worked upon her principal and he has a right of action for redress. [Citations omitted.]"; Thrifty-

Tel, Inc. v. Bezenek (1996) 46 Cal.App.4th 1559, 1568 ["California courts recognize indirect reliance. 

[Citation omitted.] Moreover, the notion that reliance by an agent may be imputed to the principal, 

even though the misrepresentation was never communicated to the principal, is ensconced in 

California law. [Citation omitted.]"].)  

The 2AC alleges that Defendant made misrepresentations and omitted material information in 

communications with Plaintiff who was Decedent's health care decision-maker, that she reasonably 

relied on, and acted upon, the information conveyed and omitted in not protesting and acquiescing in 

the decision not to administer antibiotics to Decedent, and that Decedent suffered damage based on 

his agent's reliance because he died prematurely when his pneumonia was allegedly treatable and he 

could have recovered. (2AC ¶¶ 35, 36, 41-52, 99, 102-107, 110-114.) Under these authorities, the 2AC 

states facts sufficient to support the survivor causes of action for fraud and concealment.  

The general demurrer and Plaintiff's opposition, however, raise additional issues concerning these 

causes of action. Defendant's demurrer highlights that within a single "cause of action" heading for 

the fifth and sixth causes of action, Plaintiff has alleged two separate causes of action in both the fifth 

and sixth causes of action, one in her individual capacity and one as a survivor claim in her capacity as 

personal representative of Decedent's estate. "For pleading purposes, whether a complaint in fact 

asserts one or more discrete causes of action depends on whether it alleges an invasion of one or 

more primary rights. [Citation omitted.]" (Quiroz v. Seventh Ave. Center (2006) 140 Cal.App.4th 1256, 

1277; Crowley v. Katleman (1994) 8 Cal.4th 666, 681 [explaining primary rights theory of pleading].) 

Pleading multiple causes of action in this manner violates California Rule of Court 2.112. (Cal. R. Ct. 

2.112 ["Each separately stated cause of action, count, or defense must specifically state: [¶] (1) Its 

number (e.g., "first cause of action"); [¶] (2) Its nature (e.g., "for fraud"); [¶] (3) The party asserting it 

if more than one party is represented on the pleading (e.g., "by plaintiff Jones"); and [¶] (4) The party 

or parties to whom it is directed (e.g., "against defendant Smith")."].) The general demurrer supports 

sustaining the demurrer to theses causes of action, with leave to amend, so that Plaintiff can re-

plead in accordance with the California Rules of Court as separate causes of action by Plaintiff 

individually and by Plaintiff on behalf of Decedent as a survival claim.  

9th C/A – Constructive Trust  

Plaintiff's ninth cause of action for constructive trust against Defendant alleges that "[t]o the extent 
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Defendant [] has gained, or will gain, Decedent's assets through the wrongful conduct pleaded" in the 

2AC, he is an involuntary trustee "for the benefit of Plaintiff, who is the person who would otherwise 

have such things." (2AC ¶ 127.) She alleges Allan Jr. is "an involuntary trustee of portions of 

Decedent's assets" and has a "duty to transfer property he has, or will wrongfully acquire, back to 

Plaintiff." (2AC ¶¶ 127, 128.) Plaintiff alleges she is the personal representative of Decedent's probate 

estate and that she contends she is the sole heir to his assets. (2AC ¶ 3.) She alleges that Defendant 

has a claim to certain of Decedent's assets under a family trust which she contests and that is subject 

to the pending Trust Case and the Probate Case. (2AC ¶¶ 27-29.)  

She cites Probate Code section 259, as well as Civil Code sections 2224 and 3517, as the legal basis for 

her right to a constructive trust. (2AC ¶ 126.) (See Civ. Code § 2224 ["One who gains a thing by fraud, 

accident, mistake, undue influence, the violation of a trust, or other wrongful act, is, unless he or she 

has some other and better right thereto, an involuntary trustee of the thing gained, for the benefit of 

the person who would otherwise have had it."]; Civ. Code § 3517 ["No one can take advantage of his 

own wrong."].) Defendant has demurred to this cause of action for failure to state facts sufficient to 

support this claim and because the cause of action addresses the administration of Decedent's assets 

and a family trust that are subject to the exclusive jurisdiction of the Probate Court in the Probate 

Case and the Trust Case.  

"'The Probate Code provides one comprehensive, exclusive method for administration upon the 

estate of decedents.'" (Spencer v. Crocker First Nat. Bank of San Francisco (1948) 86 Cal.App.2d 397, 

401 [quoting Colden v. Costello (1942) 50 Cal.App.2d 363, 370 ("Colden")].) "'The proceeding is in rem 

and the jurisdiction of the court is complete over the property of the estate and over all persons 

claiming interests therein under the decedent, as to all matters involved in a complete and effective 

administration.'" (Id. [quoting Colden, supra, 50 Cal.App.2d at 370).) (See also Probate Code § 7050 

["The superior court has jurisdiction of proceedings under this code concerning the administration of 

the decedent’s estate."] and Local Civ. R. 7.1 [probate matters assigned to probate division of the 

Court].) "It is the general rule in California that the superior court sitting in probate has exclusive 

jurisdiction to determine the persons and share that each has in the estate of a decedent." (Howard v. 

Bennett (1942) 53 Cal.App.2d 546, 548.) (See also Estate of Kraus (2010) 184 Cal.App.4th 103, 114 

[probate court can resolve competing claims to title to property of decedent].)  

Under Probate Code section 259(a), a person is deemed to have predeceased a decedent if the 

person is found to have committed elder abuse or neglect within the meaning of the Welfare & 

Institutions Code and the statute's other criteria are met, and limits that person's right to share in the 

decedent's assets to the extent provided in Probate Code section 259(c). (Prob. Code § 259(a) and (c); 

Estate of Dito (2011) 198 Cal.App.4th 791, 803-804 [person liable under Probate Code section 259(a) 

"is deemed to have predeceased the decedent only to the extent the person would have been 

entitled through a will, trust, or laws of intestacy to receive a distribution of the damages and costs 

the person is found to be liable to pay to the estate as a result of the abuse. Section 259 does not 

necessarily eliminate the abuser's entitlement to a share of the estate; it simply restricts the value of 

the estate to which the abuser's percentage share is applied and prevents that person from benefiting 
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from his or her own wrongful conduct."].)  

Plaintiff argues that this cause of action is not subject to the exclusive jurisdiction of the Probate 

Court in the Probate Case and the Trust Case, despite her reliance on Probate Code section 259 and 

its disinheritance provision as a basis for relief. She contends she is also relying on Civil Code sections 

2224 and 3517 as additional grounds for imposition of the constructive trust.  

Plaintiff cites Cabral v. Soares (2007) 157 Cal.App.4th 1234 ("Cabral"), in which the Court there 

reaffirmed that challenges to the validity of a will "or to the administration of [a decedent's] estate" 

or a complaint that "seeks to effect a distribution of the estate in contravention of the terms" of a will 

in that case must be brought in the probate proceedings. (Id. at 1239, 1240.) The Court, however, 

held that plaintiff should have been granted leave to amend, however, because she could potentially 

plead a cause of action for constructive trust in the nature of a creditor's suit seeking to impose a 

constructive trust on assets the defendants may have already received from the estate and might 

receive in the future to satisfy her creditor claim, without alleging a claim that impinged on the 

exclusive jurisdiction of the probate court over the probate estate from which the assets might be 

distributed.  

Plaintiff is not in the same position as the plaintiff in Cabral, a creditor who held a judgment against a 

potential heir or distributee of assets of a probate estate and who could file a creditor's suit to assert 

a claim against property in the hands of a third party to satisfy a money judgment. (Cabral, supra, 157 

Cal.App.4th at 1242-1243.) Unlike the plaintiff-creditor in Cabral, Plaintiff does not have a judgment 

or other determination of any liability against Defendant on which this claim is based. Under the facts 

alleged and in light of the pending Probate Case and Trust Case, this cause of action impinges on the 

in rem jurisdiction of the Probate Court and the province of the Probate Court's administration of and 

distribution of assets of the Decedent's estate and the trust.  

The demurrer to this cause of action is sustained, without leave to amend. This ruling does not 

preclude Plaintiff from seeking future post-judgment remedies, or pre-judgment remedies as 

appropriate. 

10th C/A – Declaratory Relief 

Plaintiff's tenth cause of action seeks declaratory relief "[p]ursuant to Probate Code section 259" to 

"establish that, [as]a result of the elder abuse and neglect described above" Defendant should be 

deemed to have predeceased the Decedent. (2AC ¶ 132.) She seeks a declaration that a constructive 

trust should be imposed on any assets of Decedent that Defendant has received or will receive in the 

future "to present [Defendant] from benefiting from any damages awarded to the Decedent's estate 

for the elder abuse alleged herein.  

The declaratory relief claim is founded on Plaintiff's claim for elder abuse and neglect and the 

provisions of Probate Code section 259, addressed above. For the reasons set forth above, the elder 

abuse and neglect claim which is the foundation of the declaratory relief claim fails. Further, the 

Court is persuaded that the declaratory relief claim seeks relief within the exclusive province of the 
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Probate Court, providing an additional ground for sustaining the demurrer to this cause of action, 

without leave to amend. (See, e.g., 2AC ¶ 134 [cause of action "addresses Plaintiff's rights in 

Decedent's assets. Plaintiff has a real interest in a determination of ownership of Decedent's assets" 

and seeks to "ascertain Plaintiff's rights and duties as relates to Decedent's assets"].)  

"'The Probate Code provides one comprehensive, exclusive method for administration upon the 

estate of decedents.'" (Spencer v. Crocker First Nat. Bank of San Francisco (1948) 86 Cal.App.2d 397, 

401 [quoting Colden v. Costello (1942) 50 Cal.App.2d 363, 370 ("Colden")].) "'The proceeding is in rem 

and the jurisdiction of the court is complete over the property of the estate and over all persons 

claiming interests therein under the decedent, as to all matters involved in a complete and effective 

administration.'" (Id. [quoting Colden, supra, 50 Cal.App.2d at 370).) (See also Probate Code § 7050 

["The superior court has jurisdiction of proceedings under this code concerning the administration of 

the decedent’s estate."] and Local Civ. R. 7.1 [probate matters assigned to probate division of the 

Court].) "It is the general rule in California that the superior court sitting in probate has exclusive 

jurisdiction to determine the persons and share that each has in the estate of a decedent." (Howard v. 

Bennett (1942) 53 Cal.App.2d 546, 548.)  

The general demurrer to this cause of action is therefore also sustained, without leave to amend, on 

these grounds. 

 
 

  


